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Re:	Notice of Filing of Complaint and Consent Decree in 
Clean Water Action v. E.L. Harvey & Sons, Inc. Case No. 1:14-ev-14334 

Dear Sirs and Madam: 

In accordance with Section 505(c)(3) of the Federal Water Pollution Control Act, 33 
U.S.C. § 1365 (c)(3), and 40 CFR 135.4, we are enclosing a copy of a complaint filed by this 
office on behalf of Clean Water Action against E.L. Harvey, & Sons, Inc., a Massachusetts 
corporation, on December ?, 2014. 

Also enclosed pursuant to 40 CFR § 135.5 please find an executed copy of the parties' 
proposed Consent Decree resolving the above captioned action brought under the citizen suit 
provision of the Federal Water Pollution Control Act. Please feel free to call me if you have any 
questions about the enclosed. Thank you. 

Sincerely,

. (/t4^. 

Nora J. gorover 
Enclosures 

cc: Marc J. Goldstein, Esq.	 ^ 90 Canal Strect f3ostan, :^7A 021 14-^02 2 
617-742-5800 Fax: 617-7-t2-5858 E-Mail: ssvr gill},ssNNg.cofTl



Filed Electronicallv 12/4/2014 NORA .l CHOROVER (Bar No. 547352) 
Stern, Shapiro, Weissberg & Ga►"in, LLP 
90 Canal Street. 5 11' FI. 
Boston, MA 02114 
Phone: 617-742-5800 
Fax: 617-742-5858 

Attorneys for Plaintiff 
CLEAN WATER ACT10N

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

CLEAN WATER ACT10N.
Case No. 

Plaintiff,	
COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF AND CIVIL PENALTIES 

V. 

E.L. HARVEY & SONS. 1NC	 (Clean 1l'ater Act, 

Defendant.
	 33 U.S.C. §§ 1251 to 1387) 

CLEAN WATER ACTION ("CWA'") by and throu ah its counsel, hereby alleges: 

INTRODUCTION 

1. This is a civi) suit brou^^ht under the citizen suit enforcement provisions of the Clean Wate►- 

Act. 33 U.S.C. j 1251. et seq. (the "Clean Water Act" or "the Act'"). Plaintiff seeks declaratory 

judgment. injunctive relief. and othe►" ►-elief the Court deems approp►"iate with regard to actions 

taken by E.L. Ha►-vev & Sons. lnc. ( -Defendant " or "E. L. Harvey") which resulted in the 

discha►-ge of stormwater ►-unoff from the E. L. Harvey facility at or around 68 Hopkinton Road in 

Westborough. Massachusetts into Cedar SxNarnp. in violation of the Act. 

2. Activities that take place at industrial facilities. such as mate►"ial handling and storage " are 

often exposed to the weather. As runoff fro►n ►-ain or snow melt comes into contact with these 

materials. it picks up pollutants and transpo►-ts tihem to nearby storm sewer systems. rivers. lakes. 

o►- coastal waters. Stormwater pollution is a signi{icant source of water duality proble►ns for the



nation's waters. The Massachusetts Depa►-tment of Environmental Protection has determined that 

stormwater runoff rep►-esents the single largest soui-ce responsible for water quality impairments in 

the Commonwealth's rivers. lakes. ponds. and marine waters. 

JURISDICTION AND VENUE 

3. This Court has subject matte►- jurisdictiorn over the parties and the subject matter of this 

action pursuant to Section 505(a)(1)(A) of the Act. 33 LI.S.C. § 1365(a)(1)(A), and 28 U.S.C. 

§ 1331 (an action arising under the laws of the United States). 

4. On Marcli 28. 2014. Plaintiff provided ►iotice of Defendant's violations of the Act, and of 

its intention to file suit against Defendant (the "Notice Letter"). to the Adniinistrator of the Utiited 

States Environmental Protectiorn Agency ("EPA"); the Administrator of EPA Region 1; the 

Commissioner of the Massachusetts Depa►-tment of Environmental Protection ("DEP"); and to 

Defendant. as required by the Act. 33 U.S.C. § 1365(b)(1)(A). 

5. More than sixty davs have passed since notice \\as  served on Defendant and the state and 

Federal agencies. Neithe►- the EPA nor the Comniom\ ealth of Massachusetts has commenced o►- is 

diligently prosecuting a court action to redress the violations alleged in this complaint. This action 

is rnot barred by, any prior ad►ninistrative penalty under Section 309(g) of tlhe Act. 33 U.S.C. 

ti 1319(^^). 

6. Venue is prope►• in the Dist►-ict Cou►-t of Massaehusetts pursuant to Sectiorn 505(c)(1) of the 

Act. 33 U.S.C. § I 365(c)(1). because the source of tlhe violations is located within this judicial 

d i strict.

PARTIES 

7. Plaintiff CLEAN WATER ACTION ("CWA") is a nationwide non-profit public benefit 

corporation organized under the laws of the Dist►-ict of Columbia, with its principal office located 

in Boston. Massachusetts. CWA has approximately 50.000 members who live. recreate and work 

in and around wate►-s ofthe Commotiwealtlh of Massachusetts. CWA is dedicated to working for 

clean. safe and affordable water. protection of natural resources. the prevention of health- 
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threatening pollution. the creation of enviromnentally safe jobs and businesses, and t11e 

e►npowerment of people to make de►nocracy \vork. To further these goals. CWA actively seeks 

Federal and state a gencv i►nple►nentation of the Act and otlier laws and. wliet-e necessary. directly 

initiates enforcement actions on behalf of itself and its members. 

8. Members of CWA have a recreational. aesthetic andlor environmental inte►•est in Cedar 

S«amp. One ot • more of such members who t-eside in the Westborough area use arnd enjoy Cedar 

Swamp for recreation. sightseeing. wildlife observation andlor otlier activities in the vicinity of and 

downstream of Defendant's discharges. These members use and enjoy the waters into which 

Deferndant has caused. is causing. and will continue to cause. pollutants to be discharged. The 

interests of CWA's members have been. are being, and will continue to be adversely affected by 

Defendant's failure to comply with the Clean Water Act. as alle ged herein. The relief sought 

he►-ein will redress the har►ns to Plaintiff caused bv Defendant's activities. 

9. Continuin^^ commission of the acts and omissions alleged herein will irreparably harm 

Plaintiff and the eitizens of the Co►mnonwealth of Massachusetts. for which harm thev have no 

plain. speedy. or adequate remedy at law. 

10. Defendant E. L. Harvey is a corpo► •ation organized under the law s of the Commomvealtlh of 

Massacllusetts that operates a Sc►•ap Recycling arnd Waste Recyclin g facility, in Westborough. 

STATUTORY BACKGROUNll 

11. Pollutant Dischar,—,es without a Permit are Illeual. The Clean Water Act makes the 

discharge of'pollution into waters of the United States imlawfu) unless the disclharge is in 

compliance witli certain statutory requirements, including the ► •equirement that the disclhat•ge be 

permitted by the Federal Environmental P►-otection Agency ("EPA") under the National Pollutant 

Discharge Elimination S} , stem ("NPDES"). Sections 301(a). 402(a) and 402(p) of the Act. 33 

U.S.C. §§ 1311(a). 1342(a). 1342(p). 

12. EPA 1-las Made Stor►mvater Discharges from Scrap Rec cy ling and Waste RecYcling: 

Facilities Subject to the Requirements of EPA's General Industrial Stormwater Permit. In order to 
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minimize polluted stormwater discharges from industrial facilities. the Federal Environmental 

Protection Agenc y has issued a general industrial stormwater permit ("Stormwater Permit'). 

EPA's Stormwater Permit was tirst issued in 1995, and was reissued in 2000 and 2008. See 60 

Fed. Reg. 50804 (Sept. 29. 1995); 65 Fed. Reg. 64746 (Oct. 30. 2000); 73 Fed. Reg. 56572 (Sept. 

29. 2008). Scrap recyclin- and waste recycling facilities are subject to the requi► •ements of this 

Stormwater Permit. Stor►mvater Permit. Appendix D. pg. 97-102. 

13,	 Scrap Rec ^ĉ ling, and Waste Recvcling Facilities Must Complv with the Monitorin g a►id 

Reporting Requirements of the Stor►nwater Permit. The Stormwater Pe►7nit requires these facilities 

to. among other things: 

a. ensure that stormwater discllarges do not cause or have the reasonable potential to cause or 

contribute to a violation of'wate►- quality standards. Stor►nwater Permit, p a . 16; 

b. conduct monitoring of stormwater discharges at all Facility outfalls in each of the first four 

full quarters of permit covera ge fo►- compliance with benchmark limitations applicable 

speciiicallv to scrap recyelin o and waste reevclin g, faeilities. Stormmater Pe►-►nit. pp. 36. 97- 

102: 

c. repo►-t all monitoring results for all Facilitv outfalls to EPA by specitied deadlines, 

Stor►nwater Permit. pg. 41: 

d. conduct corrective action after the average of 4 quarterly samples exceeds the EPA 

benehmark value. Storm\vater Permit. pp. 18. 36; 

e. conduct ►-outine facilitv inspections at (east quarterly. quarterly visual assessments, and 

annual comprehensive inspections to. among othe►- things, sample and assess the water 

quality of the facility's stor►nwater discharges, ensure that stormwater control measures 

reqiui►-ed by the Permit are funetionin^ correctly and are adequate to ►ninimize pollutant 

discharge. and timely perform corrective actions when they are not. Stormwater Permit. pp. 

18-25:

4



f. timely prepai-e and submit to EPA annual reports that include findin^s from the annual 

comprehensive site inspeetions and documentation of cor► •ective actions. Stormwater 

Permit. pp. 24. 4 1 : and 

Cy . comply with any additional state requirements..cee Stormwater Perniit, pp. 140-141. 

14. Scrap Recycling Facilities Must Ensure that Tlieii- Control Measures Miniinize Pollutant 

Discharges. Stormwater Pei-niit. § 2(pb. 12). Sueh facilities must modify their control measures as 

expeditiously as pi-acticable whenever they find they ai-e "not ac.hieving tlieir intended effect of 

minimizing pollutant discharges.`" IcI. § 2.1 

15. Scrap Recvcling Facilities Must Ensure That Stormwater Discharges Do Not Cause or 

Have The Reasonable Potential to Cause or Corntribute to a Violation of Water Qualitv Standards. 

Stormwater Perinit. § 2.2 

16. Citizens may brin-, an action to enforce these ►-equirements. Section 505(a)(I ) and Section 

505(f) of the Aet provide for citizen enfoi-cement actions against am "person." includin- 

individuals. co►-porations. or partnerships. for violations of NPDES permit requirements and for 

urnpei-mitted dischar2es of pollutants. 33 U.S.C. §§ 1365(a)(1 ) and (1)- § 1362(5). An action for 

injunctive relief under the Act is authorized by 33 U.S.C. § 1365(a). Violators of the Act are also 

subject to an assessment of civil penalties of up to S37.500 per day. pursuant to Sections 309(d) 

and 505 of the Act. 33 U.S.C. §§ 1319(d), 1365 and 40 C.F.R. §§ 19.1 - 19.4. 

STATEMENT OF FACTS 

17. Defendant owrns and operates a facility at 68 Hopkinton Road. Westborough. 

Massachusetts (tihe "Faeility'). Operations at the Facility include scrap reeycling and waste 

recvcling. 

18. Numei-ous activities at the Facility take place outside and are exposed to rainfall. These 

include. without limitatioil. stoekpiling and storage of sci-ap rec yclables and other materials, 

materials loading and unloading. scrap recyclable processing, and vehicle and equipment 

maintenance.
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19. On .lanuary 29. 2009. Defendant submitted a Notice of Internt to EPA that it intended 

operations at the Facility to be covered by the Storm\water Permit. 

20. During rain events. stormwater running ove►- the facilitv becomes contaminated with 

pollutants. 

21. Stormwater runoff from the Facility dischar-es to Cedar Swamp. whieh is a tributary to 

Sudbury River.

CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

Failure to Comply ^vith the Monitoring Requirements of the Stormwater Permit: 

Violatiorns of 33 U.S.C. § 1311(a) 

22. Plaintiff re-alle ges and incorpo►-ates Paragraphs 1- 21. inclusive. as if fully set forth lhe►-eirn. 

23. Defendant has failed to consistently comply \\ ith the Stormwate►- Permit's requi►-ement for 

monitorin o  of' its storm\aater discharges. 

24. Defendant's violations establisli an ongoing patte►-n of failure to compl} with the Permit's 

monitoring requi►•ements. 

25. Each of Defendant's violations of tlhe monitoring require►iients of the Stormwater Permit is 

a separate and distirnct violatio►1 of Section 301(a) of the Act. 33 U.S.C. § 1 31 I(a). for each day on 

hicth the failure to mo►litor occurred and/or continued. AlternativelN , . each of these violations is a 

sepa►-ate and distinct violation for each day on N^hich stormwater was discharged from the facility 

and ot1 which the violation occurred and/or continued. 

THIRD CAUSE OF ACTION 

Failure to Comply with the Reporting Requirements of the Stormwater Permit: 

Violations of 33 U.S.C. § 131 l(a) 

26. Plaintiff re-alleges and incol •porates Paragraphs 1-25, inclusive. as if fully set fortli lherein. 

27. Defendant has failed to consistently comply with the Stormwater Permit's requirement for 


►-eporting bernchmark monitoring results, tindin gs fi•om annual comprehensive site inspections and
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documentation of cor►-ective actions to EPA. Stor►mvater Permit. [4.3.1. 43.2. 7.2]. Defendant's 

violations of the Permit's reporting requirements are separate and distinct fi •om violations of the 

Permit's monitoring ►-equirements. 

28. These violations establish an ongoin<g pattern of failure to co►nply with t11e Per►nit's 

reporting ►•equirements. 

29. Eaclh of Defendant's violations of the benchmark monitoring reporting and annual 

inspection reportin g require►nents of the Stormwater Per►nit is a separate and distinct violation of 

Section 301(a) of the Act. 33 U.S.C. § 131 1(a). for each day on which the failure to report occurred 

and/or corntinued. Alternatively. each of these violations is a sepa►-ate and distinct violation for 

each day on wliich stormwater was discharged from the facility and on whicll the violation 

occurred and/or continued.

FOLJRTH CAUSE OF ACTION 


Failure to Reduce and/o►- Eliniinate Pollutants to the Eatent Achievable: 

Violations of 33 U.S.C. § 1311(a) 

30. Plaintiff re-alleges and incorporates Paragraphs 1-29. inclusive. as if fullv set fo►-th lierein. 

31. Defendant lias failed to comply witlh the Stormwater Permit's requirenient to reduce and/or 

elirninate pollutants in its stor►mvater dischar g=es to the extent achievable using control ►neasures 

(including best ►nanagement praetices) that are technologically available and economically 

practicable and achievable in light of best industry practice. Stormwater Permit. [2.1 ]. 

32. Each of Defendant's violations of the ►-eduction andlor elimination require►nents of the 

Stot•►mvater Permit is a separate and distinet violation of Section 301(a) of the Act. 33 U.S.C. 

§ 131 1(a), for each day on which the violation oecurred andlor cornti►1ued. Alte►-natively. each of 

these violations is a separate and distinct violation for each day on which stornlwater was 

discharged fro►n the facilitv and on wlhich the failure to reduce and/or eliminate pollutaiits occurred 

and/or continued.
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RELIEF REQUESTED 

Wherefore, Plaintiff respectfully requests that this Court ^^rant the following relief: 

Declare Defendant to have violated and to be in violation of the Act as alleged herein: 

2. Enjoin Defendant from discllai-ging pollLitants fi-orn the Facility and to the wetlands and 

waterways surroundinb and downstream from the Facility: 

3. Require Defendant to implement the requirements of the Stonmvater Permit; 

4. Order Deferndant to pay civil penalties of up to $37.500 per day of violation, pursuant to 

Sections 309(d) and 505(a) of the Act. 33 U.S.C. §ti 1319(d). 1365(a) and 74 Fed. Reg. 626, 627 

(2009):

5. Order Defendant to tal:e appropriate actions to restoi-e the quality of navi gable waters 

impaired by their activities: 

6. Award Plaintiff's costs (including i-easonable investi^^ative. attrnney. witness. and 

consultarnt fees) as authorized bv the Act. 33 U.S.C. § 1365(d): and 

7. Award any such otlher and furthei- relief as tliis Court may deem appropriate. 

Dated: 12/4/2014	 Respectfully submitted. 

s-A-orcr J. Choro>>er 
NORA .l. CHOROVER (Bar No. 547352) 
Stern. Shapiro. Weissberg & Garin. LLP 
90 Canal Street. 5 `" Fl. 
Boston. MA 02114 
Phone: 617-742-5800 
Fax:	 617-742-5858 

Attornevs for Plaintiff 
CLEAN WATCR ACTION 
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CLEAN WATER ACTION'S CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 7.1 of the Federal Rules of Civil Pi-ocedure and Massachusetts District Court 

Local Rule 7.3, Plaintiff Clean Water Action states that it does not have a parent cot-poration and 

no publicly lield company owns 10% or more of its stock. 
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MASSACHUSETTS 

CLEAN WATER ACT10N. 

Plaintiff, 

V.
	 Case No.: 

E.L. HARVEY & SONS, 1NC., 

Defendant.

CONSENT DECREE 

WHEREAS. plaintiff Clean Water Action ("Clean Water Action") is a nationwide non-

profit organization working for prevention of pollution in the nation's waters, protection of 

natural resources, ci-eation of enviromnentally-safe jobs arnd businesses, and empowerment of 

people to make democracy work; 

WHEREAS. defendant E.L. Hai-vey R Sons, Inc. ("Harvey") operates, among other 

things, a scrap recycling i'acility at and around 68 Hopkinton Road. Westborough, Massachusetts 

t}hat is the subject ofthis lawsuit (the "Facility"); 

WHEREAS, Clean Water Action alleges that stormwater from the Facility discharges to 

wetlands and waterways adjacent to the Facility, which discharge into Cedar Swanlp, which is 

tributary to the Sudbury River and that certain of these stormwater discharges are regulated 

pursuant to the federal Clean Water Act (the "Act") and covered by the Final National Pollutant 

Discharge Elimination System ("NPDES") Multi-Sector General Permit issued by the United 

States Environmerntal Protection Agency (tlie "Storm Water Permit"). See 33 U.S.C. §§ 1311(a), 

1342(a), 1342(p); 65 Fed. Reg. 64746 (Oct. 30, 2(100); 73 Fed. Reg. 56572 (Sept. 29, 2008);
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WHEREAS, on March 28, 2014, Clean Water Action provided notice of alleged 

violations of the Act, and of Clean Water Action's intention to file suit against Harvey, to the 

Administrator of the United States Environmental Protection Agency ("EPA"); the Administi•ator 

of EPA Region I; the Massachusetts Department of Environmental Protection; and to Harvey, 

pursuant to Section 505 of the Act, 33 U.S.C. § 1365; 

WHEREAS. following receipt of the March 28, 2014 Notice, Harvey has taken certain 

steps, including retention of a new stornrnwater consultant, review of on-site housekeeping and 

inaintenance in areas potentially impacting stonnwater quality, and installatiorn of stonnwater 

management equipment, to improve the quality of certain stonnwater discharges from the 

T'acility;

WHEREAS, Harvev anticipates that these steps, together with implementation of the Best 

'vlanagen^ent Practices ("BMPs") aind other measures set fortl^ Iherein, including use of a vaeuum 

street sweeper at the Faci]ity on business days (weather permitting), and in Harvey's updated 

Stormwater Pollution Prevention Plan ("SWPPP") for the Facility, will enable it to comply with 

applicable state water quality standards and any applicable effluent standards set forth in the 

Storm Water I'ermit; 

WHEREAS, Harvey denies the allegations of Clean Water Action that Harvey has 

violated the Stonn Water Permit or the Act; 

WHEREAS, the parties have decided that it is in the best interests of all parties to resolve 

the litigation by agreement without adjudication of any fact, allegation, or law set forth above; 

and

WHEREAS, this Consent Decree ("Consent Decree") shall be submitted to the United 

States Depai-tment of .lustice for the forty-five (45) day statutory review period pursuant to 33 

U.S.C. § 1365(c).



NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE. SETTLING 

PARTIES, AND ORDERED AND DECREED BY THE COURT, AS FOLLOWS: 

INJUNCTIVE RELIEF 

Harve.y agrees to operate the Facility in complianee with the applicable requireinents of 

the Storm Water Permit and the Act, including any amendments to the Storm Water Permit or the 

Act that may be made during the term of this Consent Decree. 

2. Harvey will implement the attached SWPPP at the Facility. The SWPPP may be 

periodically updated by Harvey provided such cllanges are consistent with the requirements of 

the Storm Water Permit. 

3. Harvey sliall iinplement the following ineasures: 

A. Coinpliance Monitoring. Harvey shall ensure that storimwater samples collected are 

"representative of the voltinne and nature of the rnonitored activity." Harvey shall 

comply with Seetion 6 of the Pei7init, and witli Appendix B. sections 10-12, thereto. 

Harvey sliall follow the applicable monitoring procedures set forth in EPA's 

Industi-ial Storm Water Mornitoring and Sanipling Guide (Marc}h 2009) ("Sampling 

Guide'') and Harvey's SWPPP. Sampling events shall be preceded by at least tlhree 

(3) calendar days without storm water having been disc}harged from the sampled 

outfalls. Harvey shall provide Clean Water Ac-tion with eopies of the analytical 

laboratory results of the sampling at the same time that it submits its sampling results 

to EPA. Nothing in this paragraph limits Harvey's sampling obligations under the 

Stonn Water Permit. 

B. Hardness Analvsis. If Harvey recalculates the values for hardness applicable to the 

Facility pursuant to the Storm Water Permit during the term of this Consent Decree, 

Harvey shall submit to Clean Water Action documentation sufficient to demonstrate 
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compliance with the requirements of the Storm Water Pennit for such determination 

within five (5) business days of subinission of such hardness values to EPA. 

C. Reporting Practices. 1-larvey shall report monitoring data colleeted pursuant to the 

Storm Water Permit to EPA in ac.cordanee with Section 7.1 of the Stonn Water 

Permit and shall note information required under Section 6 of the Stonn Water Pennit 

and, to the extent applicable, Appendix B, sections 10-12, tllereto. 

D. Control Measures. Within sixty (60) days following the Effective Date of this 

Consent Decree, Harvey shall complete the following: 

1. Install and utilize an automatic sampler at outfall 5; 

2. Install and utilize a v-notch weir at outfall 5 and any other outfall where the 

discharge is sampled at a gravel swale; 

3. Purchase a vacuum street sweeper to i-eplace the mechanical street sweeper for use 

at the Facility and implement tlie sweeping protocol as set foi-th in the SWPPP. 

Harvey retains the right to ainend the frequency and otlier aspects of the sweeping 

protoc.ol consistent with the requirements of the Storm Water Permit. 

E. ]nvolvement by Clearn Water Action, 

1. Harvey shall perniit representatives of Clean Water Action to perform up to two 

site visits to the outdoors areas of the Facility during normal daylight business 

hours durin g each year for the two years following the Effective Date of this 

Consent Decree, provided that Clean Water Action notifies 1-Iarvey in writing at 

least two (2) business days in advance of any such site visit. For each such site 

visit, Clean Water Action persomiel shall execute an access agreement and waiver 

of claiins of the salne type used during the origitlal site visit to the Facility, 
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compl}, with safety requirements, and be accompanied at all times by an employee 

of Harvey. During such site visit, Ciean Water Action shall have access to and 

pennission to copy Harvey's eurrent SWPPP and any and all documentation 

required to be kept on site by the Storm Water Permit. 

2. For two years following the Effective Date of this Consent Deeree, Harvey shall 

provide Clean Water Action with copies of all documents that it submits to EPA, 

the Coinmonwealth of Massachusetts andlor the Town of Westborough 

conceniing the Facility's stormwater discharges including but not limited to (a) all 

documents concenling the addition of stormwater controls; (b) all documents and 

reports subniitted as required by the Stot-in Water Pennit; (c) all laboratory reports 

and analytical results of storm water sampling performed by or for Harvey and 

subniitted as required by the Stoi-m Water Permit; and (d) all reports of the 

quarterly and annual Facility inspections and visual assessments subnlitted as 

reyuired by the Permit. Any docuinents submitted to a governniental entity 

pursuant to this sub-pai-agraph, such as quarterly Discharge Monitoring Reports 

('`DMRs''). Amival Reporting Forms, or documents conc.ei-ning approval of any 

bernl improveme.nts shall be submitted to Clean Water Action by eniailing theni 

to: nchorovernsswg.com contemporaneously with submission to the 

governmental entity. In addition, Harvey Quarterly Visual Inspection Forms and 

Quarterly Sampling Analytical Forms. including laboratory results for tlle 

samples, s11a11 be submitted to Clean Water Action witlh the Annual Report.



PAYMENT. FEES AND COSTS 

4.	 Harvey shall pay the sum of $50,000 (the "Payment") to OARS, Inc. to fund projects 

facilitating the control of invasive water chestnut in the Sudbur} , River, such as construction of a 

boat launcih for water chestnut harvesting on the Sudbury River in Framingham. The Payment or 

any portion tthereof shall not be disbut-sed o1- othervvise gt-anted directly or indirectly to Clean 

Water Action. Harvey's payment to OARS, Inc. shall be made in four (4) equal installments of 

$12,500, with the first payment due the first day of the first ftill calendar quarter following the 

Effective Date of this Consent Dceree, and each successive paynient due the first week each of 

the next three calerndar quarters. The Payment shall be niade to OARS, lnc. and shall be delivered 

by certified mail. retui-n receipt requested, oi- by nationally, recognized overnight delivery 

company, to: Alison Field-Juma, Executive Director, OARS, ]nc., 23 Bradford Street, Concord 

MA 01742. A copy of eaeh such Payment sliall be provided to Clean Water Action. 

Clean Water Action represents that it will have incurred at least $22,000 in costs, 

including legal fees., to pi-osecute and settle this action, up througli the entry of this Consent 

Decree. Witlhin thirty (30) days after the Effective Date of this Consent Dec-ree. Harvey shall 

reimburse Clean Water Action in the amount of S22,000 to defray Clean Water Action's 

investigation fees and costs. expert fees and costs, and attorneys' fees incurred up to the date of 

entry of this Consent Deeree. Payments shall be made by c.heck or money order, made out to 

Stern, Shapiro, Weissberg & Garin, LLP, Client Trust Account, and be delivered by certified 

niail, return receipt requested, or by nationally recognized overnight delivery company, to Nora J. 

Chorover, at the address listed in Paragraph 23.



6. Within sixty (60) days after the Effective Date of this Consent Decree, Hai •vey shall pay 

to Clean Watei- Action $10,000 to be placed in the Client Trust Account heid for its benefit by, 

Stern, Shapiro, Weissberg & Garin, LLP, to be used to reimburse Clean Water Action for 

reasonable fees and costs incurred to monitor Harvey's compliance with this Consent Decree for 

a ter-ni of two years aftei- the Effective Date of this Consent Decree. Payment s11a11 be made by 

check or money order, made out to Steni, Shapiro, Weissberg & Garin, LLP, Client Trust 

Account, and be delivered by ce►-tified mail, retui-n receipt requested, or by nationally recognized 

overnight delivery company, to Nora J. Chorover, at the address listed in Paragraph 23. Clean 

Water Action shall provide Harvey with an accounting of the aaiiounts withdrawn from these 

funds by payee within ten days of the annual anniversary of the Effec-tive Date of this Consent 

Decree. Any funds remaining at the expiration of vvo years from the Effective Date of this 

Colisent Deci-ec will be repaid to llarvey within thii •ty (30) days of suclh expiration date. Nothing 

in this paragi-aph or in this Consent Decree shall restrict Clean Water Action's right to seek 

additional compensation for fees or costs that it incurs to enforce Harvey's compliance with the 

terins of this Consent Decree. and nothing ]herein shall be construed as awaiver of Harvey's right 

to contest anv such action.

EFFECTIVE DATE OF CONSENT DECREE 

7. The pai-ties recognize that, pursuant to 33 U.S.C. S 1365(c)(3), this Consent Decree 

cannot be entei-ed until forty-five (45) days after the receipt of a copy of the proposed Consent 

Decree by the United States Attorney Gerneral and EPA. Therefore, upon signing of this Consent 

Decree by the parties, Clean W ater Action slhall serve, or cause to be served, copies of this 

C.onsent Decree upon the EPA Adininistrator, tlhe Regional EPA Administrator, and the Attorney 

General for review, as required by 40 C.F.R. § 135.5. Upon the expiration of the forty-five (45)



day review period provided by 33 U.S.C. § 1365(c)(3), the parties will jointly inove the Court for 

entry of this Consent Decree and issuance of a Final Judgment and jointly seek a Dismissal with 

Prejudice. The date that the Coui-t enters this Consent Decree as a final judgment and dismisses 

this case Nvith prejudice is the Effective Date of this Consent Decree. In the event the Court does 

not so enter t11is Consent Decree in the forrn pi-esented as a final judgment, subject to Paragraph 

26 below, the provisions of this Consent Decree shall be null and void and of no effect. 

RELEASE 

8. Upon the Effective Date of this Consent Decree, Clean Water Action, on its own behalf 

and on bellalf of its meinbers, parents, subsidiaries, affiliates, successors, assigns, directors, 

officers, agents, attorneys, representatives, and employees. releases Harvey arnd all its mernbers, 

parents, subsidiaries. affiliates, directors, officers, agents, attorneys, representatives. employees. 

predecessors in interest in or title to the Facilit y , successors, and assigns froin, and waives 

forever all clairns, whether known or unknown, for damages, penalties, fines, sanetions, 

mitigation, fees (including fees of attorneys, experts, and otliers), costs, expenses or any other 

suni incui-red or claimed or which could have been claimed in this Action, for the alleged failure 

to comply with the Act arnd the Storm Water Permit at the Facility, up to and including the 

Effective Date of this Consent Decree. Clean Water Action does not release any elaims to 

enforce any term of this Consent Deci-ee. Clean Water Action does not i •elease any claims for 

violations of the Stonn Water Perniit or the Act that mav occur or continue after the Effective 

Date of this Consent Decree. 

9. Harvey, on its own behalf and on behalf of its parents, subsidiaries, affiliates, 

predecessors in interest in or title to t11e Facility, successors, assigns, directors, offieers, age.nts, 

attorneys, representatives. and employees, releases Clean V+ i ater Action and its members,



subsidiaries, affliates, successors, assigns, directors, officers, agents, attorneys, representatives. 

and ernployees from, and waives forever all claims, wlhether knowm or unknown, which arise 

from or pertain to this Action, including all claims for fees (including fees of attorneys, experts, 

and others), costs, expenses or any other sum incurred or claimed or which could liave been 

claimed for matters associated w itlh or related to this Action up to and including the Effective 

Date of this Consent Deeree. Harvey does not release any claims to enforce any term of this 

Consent Decree. Harvey does not release any claims for activities or events that ina}' occur or 

continue after the Effective Date of this Consent Decree. 

DISPUTE RESOLUTION 

10. ]f a dispute under this Consent Decree arises, or eitller party believes that a breach of this 

Conscnt Agreennent has occurred.. the parties shall mect and confer within fourteen (14) calendar 

days of recciving written notification fi•om tlhe other party of a request for a meeting to deteniiine 

whetlher a violation has occurred and to develop a mutually agreed upon plan, including 

implementation dates, to resolve the dispute. ]f the parties fail to meet and confer, or the meet- 

and-confer does not resolve the issue, after at least seven (7) days have passed after the meet-and-

confer occurred or should lhave occurred, either party shall be entitled to all rights and remedies 

under the law, irlcluding filing a motion with the District Court of Massachusetts, which shall 

retain jurisdiction over this matter for the limited purposes of enforcement of the terms of this 

Consent Decree and in accordance with Paragraph 27. The parties shall be entitled to seek iees 

and costs incurred in any suc11 motion, and such fees and costs shall be awarded, pursuant to the 

provisions set forth in Section 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), applicable 

case law interpreting such provision, and any such other applicable law and case law.



FORCE MAIEURE 

11. No party shall be considered to be in default in the perfonnance of any of its obligations 

when a failure to perform is due to a"Force Majeure." A Force Majeure event is any 

circumstances beyond the party's control, including, without limitation, any act of God, war, fire, 

earthquake, flood, or restraint by court order or public authority. A Force Majeure event does not 

include normal inclement weather or inability to pay. Any party seeking to rely upon this 

paragraph shall have the burden of establishing that it could not reasonably have been expected 

to avoid, and has been unable to overcome by exercise of due diligence, the Force Majeure. 

MISCELLANEOUS PROVISIONS 

12. This Consent Deeree was entered by the parties as a settlement of disputcd matters. and 

rneither this Consent Decree or anv aclion taken pursuant to it sliall be construed as an admission 

oCany fact or liability, either expressed or implied; and this Consent Decree sihall not be offered 

by the parties liereto or anv other person as evidence of any alleged fact or liability, nor entered in 

atny ]egal or administrative proceedirng for an}i purpose otlier than to enforce the terms hereof. 

13. The Term of this Consent Decree shall be two (2) years after the Effective Date. 

14. This Consent Decree shall be binding on the parties and on their respective successors 

and assigns. 

15. This Consent Decree may be executed in one or more counterparts which, taken together, 

shall be deemed to constitute one and the sanie document. 

16. Notliing in this Consent Decree shall be construed to limit in any way Harvey's 

obligations under any federal, state, or local law or regulation governing any activity reduired by 

this Consent Decree.

10



17. ln tlhe event that any of the provisions of this Consent Decree is held by a court to be 

unenforceable, the validity of the enforceable provisions shall not be adversely affected. 

18. The language in all parts of this Consent Decree, unless otherwise stated, shall be 

construed according to its plain and ordinary ineaning. 

19. The undersigned are authorized to execute this Consent Decree on behalf of their 

respective parties and have read, understood and agreed to all of the terms and conditions of this 

Consent Decree. 

20. A11 agreements, covenants, representations and wai-ranties, express or- implied, oral or 

written, of the pai-ties concerning the subject matter of this Conse.nt Decree are contained herein. 

This Consent Decree and any attachments are made for the sole benefit of the parties, and no 

ot}her person or entity, shall have any rights or i-cmedies undej- or by reason of this Consent 

Decree, unless othcrwise expressly provided for therein. 

21. The parties expressly understand and agree that each party lias freely and voluntarily 

entered into this Consent Decree witli and upon advice of counsel. 

22. This Consent Decree and any attaclhments contain all of the tenns and conditions agreed 

upon by the parties relating to the matters covered by the Consent Decree, and supersede any and 

all prior and contemporaneous agreements, negotiations, correspondence. understandings, and 

communications of tlhe parties, ,vhether oral or written, respecting the matters covered by this 

Consent Deci-ee. This Consent Decree may be amended or rnodified only by a writing signed by 

the parties or their autliorized repi-esentatives, followed by oi-der of the Court adopting such 

change.

23. Any notices or documents required or provided for by this Consent Decree or related 

thereto that are to be provided to Clean Water Action pursuant to tlhis Consent Decree shall,



unless otherwise provided in this Consent Decree, be hand delivea-ed, sent by U.S. Mail, postage 

prepaid, or by nationally recognized overnight delivery company, and addressed as follows, or 

sent via electronic mail to: 

Nora J. Chorover 
Attorney for Clean Water Aetion 
Steni, Slhapiro, Weissberg & Garin, LLP 
90 Canal Street, 5th Floor 
Boston, MA 02114 
nchorover^ae,sswg.com  

Any notices or documents required oi- provided for by this Consent Decree or related thereto that 

are to be provided to Harvey pursuant to this Consent Decree shall, unless otherwise provided in 

this Consent Decree, be hand delivered, sent by U.S. Mail, postage prepaid, or by nationally 

recognized overnight delivery company, and addi-essed as follows, or sent via electronic mail to: 

Benjamin Harvey 
Pi-esident 
E.L. Harvey & Sons, ]nc. 
68 Hopkinton Road 
Westborough, MA 01581 
baharvey^2elharvey.coin 

with a copy to:

Stephen M. Richmond 
Beveridge & Diamornd, P.C. 
15 Walnut Street, Suite 400 
Wellesley, MA 02481 
srichmondnbdlaw.com 

Each party shall notify the other parties of any change in their contact infonnation within 

fourteen (14) days of any such change. 

24. Harvey does not, by entering into this Consent Decree, waive any defenses or rights with 

respect to any allegation or claim asserted by anyone, including Clean Water Action, of any kind 

or nature arising or alleged after the date Harvey signs this Consent Decree, and Harvey does not 
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waive any defenses oi-1'ights with respect to any ailegation or claim which may be asserted by 

EPA or the Commonwealth of Massachusetts, 

25. Signatures of the parties transmitted by facsimile or electronic mail are binding. 

26. lf for any reason the Court should decline to approve this Consent Decree in the form 

presented, the Consent Decree shall be null and void and the parties agree to work together in 

good faith to attempt to agree on modifications to this Consent Dccree within thirty (30) days to 

make it acceptable to the Court. 

27. This Court shall retain jl.arisdiction over this matter and allow this action to be reopened 

for the purpose of enabling the parties to this Consent Decree to apply to the Court for any 

further order that may be necessary to construe, carry out, enforce compliance andlor resolve any 

dispute regarding the terms or conditions ofthis Consent Decree. 

Clean Wateir Action 

By:
	

Dated:


E.L. Harvey 8c Sons, Tnc. 

B ' ^	 ^ , ^	 , ^ C.4 Dated:  

APPROVED: 

United States District Judge
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waive any defenses or rights Nvith respect to any allegation or claim which may be asserted by 

EPA or the Commonwealth of Massachusetts. 

25. Signatures of the parties transmitted by facsimile or electronic mail are binding. 

26. If for any i-eason the Court should decline to approve this Consent Decree in the form 

presented, the Consent Decree shall be null and void and the parties agree to work together in 

good faith to attempt to agree on modifications to this Consent Decree within thirty (30) days to 

make it aeceptable to the Court. 

27. This Court shall retain jurisdiction over this matter and allow this action to be reopened 

for the purpose of enabling the parties to this Consent Decree to apply to the Court for any 

further order that inay be necessary to eonstrue, eany out, enforce compliance and/or resolve any 

dispute regarding the terms or conditions of this Consent Decree. 

Clean Water Action 

By:	7^^CO^	 Dated: November 20, 2014 

E.L. Harvev & Sons. Inc. 

By:
	

Dated: 

APPROVED: 

United States District Judize
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